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THE MORAL FOUNDATIONS 
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By Edwin Meese III 

Edilur's Preview: One hundred ninety-nine years old and 
connting, the Constitution is one of the most important 
documents in American hislorv. Yet in (he past decades 
tJie Constitution has been relegated io the status of a 
museum piece rather than a practical and valid tool of 
law. Critics of the Supreme Court charge that Justices in- 
creasingly render decisions, not according to the constitu- 
tional merits of a case, but in light of their own agendas. 
Several of the Justices, most notably Wiliiam Brennan, 
do not dispute this. They agree with the school of legal 
realism, dominant today in the nation's law schools, that 
the Constitution is outdated and the original intentions 
of its framers irrelevant, that only the Supreme Court can 
say what the law is, and that its fMEtnfiiOBs must JcMpi op 
with the times. 

In this essay, Attorney General Edwin Meese taiies 
issue with the legal realists. He carefully recounts the 
reasons why Ihe Constitution was written and offers an 
explanation for its enduring importance in our liistory. 
His remarks imply that the authority of the Constitation 
ought (o be restored, and that amendments ought to be 
put before the states according to the provisions of Arti- 
cle V, not simply enacted in the form of Judicial 
decisions. 



Taking the opportunity lo pause and reflect on the 
r^*** ■"^fli"' f"^(f" a'«"nye a" important thingfor us 
to do. But it is especially important now, as we prepare 
to celebrate the bicentennial of our Const it ut ion. For our 
Constitution remains, as William Gladstone, the great 
British statesman once described it, "the most wonder- 
ful w or k ever struclc off at a given time by the brain and 
purpose of man." 

Too frequently we view our Constitution primarily 
from the standpoint of litigation, as little more than a 

lawyer's brief or a judge's opinion. But it is, as you 
Icnow, far more than that. Not only is the Constitution 
ftn^amental law, it is also the institutional expression of 

the philosophical foundation of our political order, the 
basis of our very way of life. George Roche has explained 




why tliis is so as clearly as anyone. "The Foimding 
Fathers," he has written, 

derived their principles of limiting government and pro- 
tecting individual rights from a belief in Natural Law; 

that is, a belief that God had ordained a framework of 
Jiuman dignitibaad-taspontibility thatwafrto.5erwc.oa U»ft 
basis for all human law and as the root assumption 

behind a written constitution. 

During tiiis bicentennial period especially it is crucial 
that we cast aside the notion that the Constitution is only 
a litigator's brief or a judge's opinion. Our task is lo 
reawalcen public opinion to the fact that oiu* substantive 
constitutional values have a shape and content that trans- 
cend the crudble of litigation. 

In order to successfully effect this reawakening, it is 
necessary to move beyond the current legal debate over 
jurisprudence. It is, in fact, necessary to move beyond 
current legal cases and controversies to the political and 
social milieu of the era in which our Constitution was 
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written. We need to understand that generation of 

founders not simply as a historical curiosity. Our obliga- 
tion is lo understand the Founders as they understood 
themselves. 



"Too frequently we view our Constitii- 
Uon primarily from the standpoint of 
li%iition, as Uttle more than a lawyer's 
brM or a J»^*s opinion." 



Now this is no small task. And, obviously, my remarks 
are merely an introduction to what is, by any measure, 
an area of inquiry as intellectually complex as it is 

! «aUy rich. 1 would like to offer a few general obser- 
^m Wdtit itee iMM foundatioitt of the government 
the Founders designed. In particular, I will argue that the 
ideas of natural rights and the consent of the governed 
are essential to understanding the moral character of our 
civil society. Further, I will discuss the institutional forms 
of the Founders' politics that facilitated the cultivation 
of virtue in our people — virtues upon which our form of 
government still depend. 

In approaching ihis subject, we first need lo remember 
thai our founders lived in a time of nearly unparalleled 
intellectual excitement. They were the true chilibren of the 
Enlightenment. They sought to bring the new found faith 
in human reason to bear on practical politics. Hobbes 
and Locke, Harrington and Machiavelli, Smith and 
Montesquieu— these were the teachers of our Founders. 
These were the authors of celebrated works that had call- 
ed into question long-prevailing views of human nature 
and thus of politics. Our nation was created in the light 
cast by these towering figures. That is what Alexander 
Hamilton meant in The Federalist he argued 
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the "science of politics . . . like most other sciences, has 
received great improvement. The efficacy of various prin- 
ciples is now well understood, which were either not 
known at all, or imperfectly known to the ancients." Our 
Founders, in many ways, sought to give practical effect 
to David Hume's desire "that politics may be reduced to 
a science." 

What, then, are the moral foundations of our republi- 
can form of government? Much of the answer, I beUeve, 
can be foimd in om charter of fundamental principles, 
the E>eclaration of Independence. I think it is worth 
recalling Thomas Jefferson's famous formulation of 
these first principles. "We hold these truths," he said, 
"to be self-evident," 

That all men are created equal, that they are endowed by 

their Creator wiih certain inalienable rights, that among 
these arc Life, Liberty, and the pursuit of l/appiiicss. 
That to secure these rights. Governments are insiiiuieU 



rae sfmtrmA. 

Now these rights wore ndther the result of legal 

privilege nor the benevolence of some ruling class. They 
were rights that existed in nature before governments or 
laws were ever formed. As the physical world is governed 
by natural laws such as gravity so the political world is 
governed by other natural laws in the form of natural 
rights that belong to each individual. These rights, like 
the laws of gravity, antedate even maiikind*sfe^iQign|[|Qii 
of them. 

But because these rights were left unsecured by nature, 
as Jefferson said, governments are instituted atiiong men. 
Thus there exists in the nature of things a natural stan- 
dard for judging whether governments are legififnate Or 
not. That standard is whether or not the governntttft 
rests, in the phrase of the Declaration, upon the consent 
of the governed. Any political powers not derived from 
the consent of the governed are, by the laws of nature, 
illegitimate and hence unjust. Only by such a natural 
standard can arbitrary power be checked. 



is the reciprocal of the idea of equality. Because all men 
are created equal, nature does not single out who is to 
govern and who is to be governed. There is no divilie 
right of kings, for example. Consent is the means where- 
by man's natural equality is made politically operable. 

In this theory of government, this philosophy of 
natural rights and the consent of the governed, we find 
the most fundamental moral foundation of republican 
government. For it presupposes a universal moral equali- 
ty that makes popular govenunent not onty politicaUy 
possible but morally necessary. 

However accustomed we have become to ideas of 
natural rights and the consent of the governed, we should 
never forget that these were, two centuries ago, moral- 
ly revolutionary ideas. During this bicentennial period we 
should refresh ourselves as to the truth of these ideas. 



Of course, it is one thing to argue that the only 
Intimate foundation of governmeni is the consent of the 
govoned, but is is quite another matter to put this theory 
into practice. The key here is the Declaration's maxim 
that in order to secure rights "governments are instimied 
among men." It is then, by the act of choosing, by ihe 
political act of constituting a government, that the moral 
standard of the consent of the gcncrnccl is given definite 
shape and formidable weight. But such an act of creation 
is not easy. 

That is what Alexander Hamihon had in mind when 

heinlljodueed tlie first essay in The Federalist by asking 
"whiter societies of men are really capable or not, of 
establishing good government from reflection and choice, 
or whether they are forever destined to depend, for their 
political constitutions, on accident and force." For after 
all was said and done, after the Revolution had been 
won, it remained to be seen whether the glowing rhetoric 
of the Declaration could actually be made the standard 
of political practice. 

One thing their recent experience with England had 

taught the Americans was the necessity of a constitution. 
And not just any sort of constitution would do. The 
celebrated English Constitution, after all, had allowed 
what they saw as a gross abuse of political power. That, 
we must remeinber, is what most of the Declaration of 
Independence is about: the long catalogue of abuses the 
Americans had suffered. This experience with the all-too- 
malleable English Consiituiion bolstered their own earlier 
inclinations — from the Maj^ower Compact on — toward 
a written constitution. The one best way to hedge against 
arbitrary political power was to clearly stake out the lines 
and limits of the institutions that would wield power. 
Thus the purpose of our written Constitution was, as 
Walter Berns has said, to get it in writing. 

This belief in a written constitution was Ihe fulfillment 
of the more basic belief in the moral authority of the con- 
sent of the governed. A written constitiilion, when duly 
- ratified, would stand as the concrete and tangible expres- 
sion of that fundamental consent. This document would 
stand as testimony to the Founders' unfaltering faith in 
(to borrow the late scholar Alexander Bickel's term) the 
"morality of consent." 

The question facing the Americans then became how 
to devise such a constitution that would, in the language 
of the Declaration, be "most likely to effect their Safe- 
ty and Happiness." Indeed, as James Madison would 
bluntly put it later in The Federalist: "A good govern- 
ment implies two things; first, fidelity to the object of 
government, which is the happiness of ihc people; second, 
a knowledge of the means by which that object can be 
best attained." 

After the War for Independence was won, the 

Americans set about to secure their revolution. The states 
began to draft their constitutions and the confederation 
# the states sought to draft a constitution for its pur- 



poses. By 1787, one thing had become clear. Popular 

government was not simply good government. The state 
governments, had in many instances, proved tyrannical. 
The national authority under the Articles of Confedera- 
tion had proved inept. The period between 1776 and 1787 
had shown many Americans that they did not yet possess 
that "knowledge of the means" by wM^t^lu^^iiess 
(if the people could best be secured. 

By the time the Federal Convention came together in 
Philadelphia in May 1787, however, there was a collec- 
tion of men who had thought through the causes of their 
present difficulties. They were convinced that the 
mechanics of republican government could be adjusted 
in order to defend against charges that it was "inconsis- 
tent with the order of society." What was at issue was the 
very question of the moral basis of the republican form: 
Could a republic be saved from its own excesses? A suf- 
ficient number of Americans believed it could. And they 
"VBfiAoiut, to do just tbfiti ^ 

The liew science df poUt^ 'fbljtnitlon confldentljr 

argued, provided the "powerful means by which the ex- 
cellencies of republican government may be retained and 
its imperfections lessoied or avoided." 

Now one of the basic problems of the old political 
order was what many began to see as an unhealthy 
reliance on the virtue of the people. In many ways, the 
earlier republicans in America, those historian Pauline 
Maier has dubbed the "Old Revolutionaries," had 
created their constitutions in light of their belief that 
somehow the Americans were a new breed of man, self- 
rdiant, commonsensical and, above all, civically virtuous. 
They had thought themselves uniquely capable of con- 
tinuing self-denial and imfaltering devotion to the public 
good. As a result, the constitutional order they had 
created depended to a great degree on "Spartan habits" 
and "Roman patriotism." By the mid-1780s it was clear 
to many that to love the public and to sacrifice personally 
for it was proving more easily said than done. Americans, 
too, it seemed, were corruptible. And this unhappy fact 
caiUed into ^u^tion the old assumption that Americans 
were stMnehow 'blesfied with exceptional duuracter. 

Hamihon's perspicacious collaborator, Madison, was 

even more succinct. "If the impulse and opportunity be 
suffered to coincide," he wrote in the famous tenth 
Federalist Paper, "we well know that neither moral nor 
religious motives can be relied on as an adequate con- 
troul." in what is arguably one of the most famous 
passages in American political writing, Madison laid the 
theoretical foundation for the Framers' "novel experi- 
ment" in popular goveriunent. Reflecting on the institu- 
tional contrivances of the new Constitution, Madison, in 
TTie Federalist, No. 51 neatly captured his new theory of 
republican government. His theory, at its deepest level, 
reUed on a certam understanding of human nature. Thus, 
he wrote, "What is government itself but the greatest of 
all reflections on human nature? If men were angels, no 
gevi^Sweilit iNK^^le necessaiy. If angels were to govern 



men, neither external nor internal controuls would be 

necessary." However, he concluded, "In framing a 
government which is to be administered by men over 
men, the great difficulty lies in this; you must first enable 
the goverrunent to controul the governed; and in the next 
place, oblige it to controul itself." According to Madison 
the purpose of the Constitution's mechanics — separation 
of powers, bicameralism, representation, and so forth — 
was to hedge against an all too predictable human nature. 
The object was to offset "the defect of better motives." 
Qood intentions wei:e to be rqdaced by good institutions. 

To many, the most shocking feature of the Framers' 
new science of politics was its bold and nearly unquali^d^ 
reliance on the power of conunerce to make dtiA ^sSSif^ \ 
orderly. This was a truly radical step. Commerce, you 
see, had long been thought to be the primary cause of 
corruption of the manners and the morals of free people. 
And private vice, the prevailing belief held, could never 
produce public virtue. ^ 



"In a system of popular government, 
the people have the liberty and the 
legitimate power within certain limits to 
define the moral, political, and legal 
content of tlieir public lives.** 



We take commerce so much for granted that this idea 
is puzzling to our generation. But to many of the found- 
ing generation, commerce produced greed and venality — 
it brought forth, as its critics said, the worst impulses of 
mankind. One Anti-Federalist critic of the proposed Con- 
stitution summed it up by arguing that such a reliance on 
commerce would encourage an "excessive fondness for 
riches and luxury" that would, if left untempered, and 
unchecked by a concern for public virtue, "totally subvert 
the government and erect a system of aristocraticai or 
monarchaic tyranny." thereby ieijiag *'9eaatfflg §imm0li ■ ' r 
the liberties of the people. 

The new science of poUtics of the Constitution was as 
bold as those Founders who pushed the hardest for it. 
They were, as one historian has described iliciii. young 
men of a continental vision. This was the time of 
Madison and Hamilton and Morris; the day of Adams 
and Franklin and Lee was quickly passing. They saw 
more in America than just America. They saw in the 
founding a great example for all the world. And they 
believed that commnoe was an essential pact o£ 'tins 
vision. 

So it was that these young nationalists rejected the 
cautious confederalism of the older generation of 
founders. Their object was not to secure a confederacy 
of small and virtuous republics of public spirited citizens. 
Thdr object was^ui the words oi oiie Vbdir inMii^ 



lights, Adam Smith— to establish a "great mercantile 

.jrq>ublic." Indeed, they sought to establish nothing less 

than a great republican empire of commerce. 

Unleashed, these nationalists believed, the commercial 
power of self-interest that the Anti-Federalists feared 
could be turned to republican advantage. By drawing 
people together, by making them work together for their 
private gain, commerce could help to tame human 
nature. Brutish greed would become a prudent concern 
for profits. A nation of shopkeepers would not be 
characterized by crude self-interest but by what Alexis de 
Tocqueville would later celebrate as "enlightened self- 
interest." While commerce would surely depend upon 
human passions, it would also serve to moderate them. 
Commerce and constitutionalism together would make 
Americans free and prosperous at home and secure 
among the nations of the world. America would be, they 
believed, anew Jcnd of^MiHibfie in a world itself quite 
new. 

But what of civic virtue? Would there be none? Sure- 
ly there would have to be, because the new science of 
politics demanded it. As Madison pointed out in the 
Virginia ratifying convention, a certain degree of virtue 
was necessary if our form of civil sod&y was to adure. 



"According to Madison the purpose of 
the Constitution's mechanics — 
separation of powers, bicameralism, 
representation, and so forth — was to 
hedge against an all too predictable 
human nature. The object was to offset 
*the defect of better motives.' Good in- 
tentions were to be replaced by good 
institutions.'* 



As we have seen, the polhical science of the Founding 
Fathers did not seek to inculcate virtue in its citizens by 
the terms of the Constitution. But that document, as 1 
have said, is morally praiseworthy because it does pro- 
tect natural rights and it does rest upon the consent of the 
governed. Still, the Founders understood the relevance of 
what I would call the "character question." They knew 
the oldest question of politics (the question Aristotle ask- 
ed)— the question of what kind of people does a regime 
produce, what kind of character do they have— is always 

Under the new political order of the Constitution, the 
cultivation of character was left to the states and the 
private sphere. Through the political principle of 
federalism, the Framers left to the people in their states 
sovereignty sufficient to legislate in these areas; state 
govenuneots could attgmpit under thi& sehone, #reetl^ 



to promote virtue among the people. In addition, fami- 
ly and church and private associations were expected to 
provide the support for the inculcation of virtue. And, 
in a curious way, even the thriving commercial republic 
the Founders envisioned would itself promote a new kind 
of public virtue, it would, of course, not be virtue in the 
classical or the Christian sei^. Nor would it be the old 
small republican variety starkly Spartan in its demands. 
Rather, it would be what the late Martin Diamond ac- 
curately described as the "bourgeois virtues" — the vir- 
tues of honesty and decency that commerce itself, that 
business, presupposes. 

But the question we must ultimately confront is how 
well has our Founders' constitutional handiwork in this 
regard fared? I suspect I will shock no one by suggesting 
that it fared very well for most of our history. For while 
not overtly concerned with morality, our Constitution, 
I submit, has produced the frame of government in which 
America has thrived as one of the most moral nations in 
the history of the world. 

How is it that in America the moral concerns of 
repubUcan government and the concomitant demand for 
individual liberty have been maintained iii such a steady 
balance? 

At its deepest level popular government— republican 
government— means a structure of government that not 
(^ly iiests trpon the consent of the governed, but more im- 
portantly a structure of government wherein public opin- 
ion can be expressed and translated into public law and 
public policy. This is the deepest level precisely because 
public opinion over important public issues ultimately is 
a public debate over justice. It is naive to think that peo- 
ple only base their opinions on their conceptions of their 
narrow self-inlcrest. Very often public opinion and politi- 
cal debates do reflect deeper concerns— if you will, moral 
concerns. 

It is this venting of the moral concerns of a people that 

is the very essence of political life. In a popular form of 
government it is not only legitimate but essential that the 
people have the opportunity to give full vent to their 
moral sentiments. Through deliberation, debate, and 
compromise a pubhc consensus can be formed as to what 
constitutes the public good. It is this consensus over fun- 
damental values that knits individuals into a communi- 
ty of citizens. And it is this liberty to debate and deter- 
mine the morality of a community that is an important 
part of the liberty protected by our Constitution. 

The toughest political problems deserve to have full 
and open public debate. Whether the issue is abortion, 
school prayer, pornography or aid to parochial schools, 
the people within their communities within the several 
states must be allowed to deliberate over them and reach 
a consensual judgment. 

This is not to say, of course, that the people must be 
allowed to chqose any substantive end a majority at any 



government; that is a simplistic notion of popular 

sovereignty. The political theory of our Constitution re- 
jects such a simplistic theory. As one commentator lias 
observed, "There are certain substantive things, sudi as 
slavery, that a democratic people may not choose because 
those substantive ends would be inconsistent with the fun- 
damental premises that give majorities the right i& 
decide." 

But to deny the right — the liberty — of the people to 
choose certain other substantative ends reduces the 
American Constitution to moral relativism. In that direc- 

tion lies the danger, to borrow Abraham Lincoln's 
phrase, of "blowing out (he moral lights around us." 

During the past several decades an aggressively secular 
liberalism often driven by an expansive egalitarian im- 
pulse has threatened many of the traditional political and 
social values the great majority of the American people 
still embrace. The strong gusts of ideology have indeed 
threatened to blow out the moral lights around us. This 
has been the result of our knocking down certain institu- 
tional barriers to national political power— in particular, 
the abandonment of an appreciation for the necessity of 
the separation of powers, and for the continuing political 
unportance of federalism. 

1 would argue that the demise of these two institutional 
arrangements has had a disastrous impact on the moral 
foundations of republican government. I would further 
argue that these ddeterious developments should be aban- 
doned as the dangerous innovations that they are. For 
they violate our most fundamental poUtical maxim: That 
in a sysieni of popular government, the people have the 
liberty and the legitimate powo- within certain limits to 
define the moral, political, and legal content of then: 
paWc lives. Vfhca we aUow this prindple to be tiraiis- 



gressed, we risk severing the necessary link between the 

people and the polity. Indeed, we cut the moral chord 
that binds us together in our common beUef that we have 
a vit^Ed rote to i^y in deciding how we live our collective 
lives. 

We have an obligation today— a moral obligation, if 
you will— to restore those institutional arrangements that 
file Foimders knew to be essential to the niu-turing of 
public virtue. We have an obligation to restrict the insen- 
sitive inlrusiveness of the national government in order 
mUBrnt'Ofs iBOM iflipilittil lfei^^ be made by the 
people, not by those Adam Ferguson once called the 
"clerks and accountants" of a large and distant bureauc- 
racy. We have an obligation to allow the states anS em^ 
munities the ma.ximum freedom possible to structure their 
politics and infuse them with the moral tone they find 
most conducive to their happiness. This is the moral 
obligation of our generation. 

We may either reassert our right to govern ourselves 
or we can surrender to the stultifying leviathan of big 
govenmim. We mm tmm^ th&se structures that will 

shore up our sagging moral foundations or we risk los- 
ing the liberties which rest upon those foundations. 

A decade after the adoption of our Constitution, the 
Anti-Federalist Mercy Warren, with a good bit of melan- 
choly, expressed her fear that in the end, her countrymen 
might be remembered as having been "too proud for 
monarchy, . . . too poor for nobility, and ... too seHUsh 
and avaricious for a virtuous republic." While we may 
not ever be simply a virtuous people, we must surely 
endeavor to assuage Mercy Warren's fear by recognizing 
and perpetuating what Madison believed us to have: 
"sufficient virtue for self-goverment." 
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